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The article proves that the question of the rights and freedoms
of a person and a citizen has a significant place in all sectors
of government, because it is their most important constitutional
duty. Gross violations of economic and social rights are among
the main causes of conflict and the lack of a systematic
struggle against discrimination and inequality in the enjoyment
of those rights may undermine the process of post-conflict
reconstruction. The author emphasizes the critical importance
of ensuring the personal non-property labour right by courts
of general jurisdiction, supervisory authorities, the Verkhovna
Rada Commissioner for Human Rights. It is stated that
proactive successful combating of discrimination ensures
respect for the principle of equality, prevents violations of
human and other legally guaranteed rights, and indirectly
leads to their better observance and protection. The article
emphasizes that the use of temporary employment leads to
increased inequality and insecurity that undermines prospects
for economic development, causing a steady decline in the
living standards of employees, which relate to the problem of
legislative regulation of relations between employers and
employees, and private employment agencies.
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One of the main tasks of labour law should be the protection of
individual and collective, property and personal non-property labour rights.

Among the mechanisms of protection of personal non-property labour
rights occupies a special place the ombudsman institution — the
Commissioner of Verkhovna Rada of Ukraine on Human Rights.

The Council of Europe has provided strong support to ensure the
effective functioning of the Ombudsman’s Office. Co-operation activities
have contributed to reinforcing the capacity and competences of the
Ombudsman institution to effectively address a wide range of human rights
violations. Human rights violations of all types were addressed both by
the Ombudsman Office screening the compatibility of national laws,
regulations and administrative practices with human rights, as well as by
providing non-judicial means of redress to individuals, especially from
vulnerable groups. Through further co-operation, the operational capacities
of the Ombudsperson’s Office in Ukraine will be bolstered, particularly in
the areas of ill-treatment in places of deprivation of liberty, non-
discrimination, and data protection [1].

Issues of jurisdictional forms of protection of human and civil rights
are studied by representatives various branches of public and private law.
The most significant contribution to the research of the protection of
employees‘ labour rights are the works of legal scholars, such as:
A. Aleksandrov, S. Alekseev, V. Andreev, M. Baru, V. Burak,
G. Chanysheva, E. Yershova, L. Ginzburg, G. Goncharov, M. Inshyn,
I. Kiselev, E. Khokhlov, K. Krylov, R. Livshits, A. Lushnikov,
M. Lushnikova, S. Mavrin, A. Nurtdinova, A. Pashkov, P. Pylypenko,
S. Prylypko, A. Protsevskyy, V. Skobelkin, V. Venediktov, V. Zhernakov,
0. Yaroshenko etc.

The purpose of the article is to research the activity of the
Commissioner of Verkhovna Rada of Ukraine on Human Rights as a body
for the protection of personal non-property labour rights.

Jurisdictional form of protection of personal non-property labour
rights is an activity provided by independent statutory bodies (courts,
bodies considering the labour dispute, supervisory bodies, ombudsman)
for the protection of violated or disputed rights and interests. The essence
of this form is that the person whose rights and legitimate interests have
been infringed by unlawful actions, apply for the protection in the state or
other competent body that is authorized to take necessary measures to
restore the violated rights, prevent the offences and seeking redress.

In English-language legal writings, the concept of «jurisdiction» is
generally used for that of State competence. It is the power, assigned by
international law to the State, to regulate and influence the conduct of
individuals and to attach consequences to events. State competence springs
from State (territorial) sovereignty, which constitutes its foundation. This
general jurisdiction may be divided into two general classes of jurisdiction:
«prescriptive jurisdiction» (or «compétences normatives») and «enforcement
jurisdiction» (or «compétences d’exécution»). For example, law, regulations
adopted by governments (royal orders in Belgium, decrees in France, etc),
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judgments, etc, come under the State’s prescriptive jurisdiction, while all
procedures of enforcement, seizure, expulsion, arrest, finding of evidence,
etc, are the upshot of the State’s enforcement jurisdiction. It will be noted,
however, that legal opinion in the matter makes distinctions and
qualifications of other kinds which we shall not examine in detail for
present purposes [2].

Jurisdictional form of protection of personal non-property labour
rights of employees can be classified on the international and national.
International forms include administrative (ILO supervisory mechanism)
and judicial (the jurisdiction of the European Court of Human Rights).
Accordingly, national jurisdictional forms of protection of personal non-
property labour rights include protection of personal non-property labour
rights in courts of general jurisdiction, supervisory authorities, by the
Ukrainian Parliament Commissioner for Human Rights.

Thus, the legal personality of the jurisdictional bodies in labour law
— it is determined on the basis of labour law norms the ability of authorized
jurisdictional authorities have (to acquire, implement) the system of
supervisory and controlling powers and labour rights and obligations
that are directly linked with them.

Article 55 of the Constitution of Ukraine envisages that human and
citizens’ rights and freedoms are protected by the court; the right of every
individual to challenge in court the decisions, actions or acts of omission
of central and local authorities, officials and officers is guaranteed; everyone
has the right to appeal for the protection of his or her rights to the
Ukrainian Parliament Commissioner for Human Rights.

Legal status of the Ombudsman, his or her rights and authorities are
determined by the Law of Ukraine «On the Ukrainian Parliament
Commissioner for Human Rights». This Law provides for that activity of
the Commissioner supplements legal remedies for violation of constitutional
human and citizens’ rights and freedoms; it neither repeals them nor results
in reviewing the competence of the authorities which ensure protection
and restoration of violated rights and freedoms, in particular judges (art. 4
of the Law). Considering the above-mentioned constitutional provisions
the Law on the Ombudsman also determines that the Commissioner shall
not consider petitions on issues which are under review in courts and shall
terminate his or her proceedings that have been initiated if the person
concerned has brought a suit (action), filed a petition or a complaint to the
court (art. 17 of the Law).

So, while addressing complaints to the Ombudsman with regard to
trial, appeals against courts decisions, activities or acts of omission of
judges, individuals should know that under the legislation in force the
Ombudsman is not entitled to interfere with legal proceedings carried out
by the courts and to assess and revise court decisions for their legality and
validity, change or cancel them, bring judges to liability. The validity of
court decisions shall be checked only in a manner prescribed by the
procedural law. Any control other that under the procedural law over the
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examination of cases by judges is prohibited by the Constitution and the
legislation of Ukraine in force.

The activities of the Ukrainian Parliament Commissioner for Human
Rights in the sphere of labour rights protection, including appeals of
citizens, shows a progressive trend of reducing of employment protection,
growth in the number of violations of labour legislation by employers.

Can be effective Ombudsman’s efforts in situations where the use of
other form and methods to protect personal non-property labour rights of
employees, for whatever reason, in practice, do not give the desired results.
For instance, discrimination in employment limits the freedom of
individuals to obtain the type of work to which they aspire. It produces
inequalities in labour market outcomes and places members of certain groups
at a disadvantage.

Discrimination in working life is taken to mean, as the starting-
point, any unwarranted difference in treatment, rejection or favouring on
the basis of the discrimination factors mentioned in the relevant provisions
which has the effect of undermining or restricting equality of opportunity
and equal treatment in the context of the labour market and the practice
of an occupation.

Eliminating discrimination starts with dismantling barriers and
ensuring equality in access to training, education as well as the ability to
own and use resources such as land and credit. It continues with fixing
conditions for setting up and running enterprises of all types and sizes,
and the policies and practices related to hiring, assignment of tasks, working
conditions, pay, benefits, promotions, lay-offs and termination of
employment. Merit and the ability to do a job, not irrelevant characteristics,
should be the guide.

Equality in employment and occupation is important for the freedom,
dignity and well-being of individuals. Stress, low morale and lack of
motivation are prevalent sentiments among those subject to discrimination.
This not only undermines their self-esteem and reinforces prejudices against
them, it also affects their productivity — and, by association, the
productivity of the workplace as a whole.

It is important to note that the Annual Report of the Ukrainian
Parliament Commissioner for Human Rights on the state of human rights
and freedoms in 2015 indicated that the modern features of the labour
market is threatening the pace of conversion to non-standard forms of
employment (outsourcing, outstaffing, staff leasing, homeworking,
teleworking) the so-called borrowed work, also related to the violation of
labour rights, in particular the failure to ensure employees even minimum
state guarantees [3, p. 449].

At the same time, non-standard forms of employment contacts are
being widely used also in Ukraine.

Ukraine is the largest Eastern European country supplying IT
outsourcing services all over the world. Over 5 years, its outsourcing
sector has been constantly evolving striving to be among top outsourcing
destinations [4].
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Ukrainian outsourcing companies are becoming more experienced in
the business continuity. Some bigger companies have opened new locations
in CEE or Western Europe, and relocated there some teams. Furthermore,
Ukraine keeps its 4th place in the world by the number of IT professionals
(230,000 according to the government). The annual number of technical
graduates is still around 15,000. This number does not include junior
specialists using non-formal education like online courses, webinars and
schools for developers, which is becoming enormous (in 2014 we have
counted up to 20 course/training providers only in Kyiv).

IT Ukraine Association and Ukrainian Hi-Tech Initiative are the two
biggest and the oldest associations of IT outsourcing companies in
Ukraine [5].

Very little is known about actual practices of private employment
agencies in Ukraine. Their services are not frequently used by unemployed
workers seeking a job. The most popular job search methods in Ukraine
involve public employment service.

While the average Ukrainian agency has typically started operating
in the period 2005-2009, there is a whole variety of firms in this sector.
On the other side, a licensed private employment agency is predominantly
small and owned by a Ukrainian private entrepreneur. The sector of licensed
private employment agencies consists of two distinguished subsectors.
Almost half of firms recruit mariners and slightly less than — recruit for
international companies (migration). This dichotomy is observed in many
aspects of actual operations. Firms use their existing database to build up
a pool of potential candidates and mostly recruit mariners (71 percent) [6,
p. 49]. Agencies that prefer to proceed on an ad-hoc basis are more likely
to recruit migrants. Companies in the first group advertise in the media
significantly less often when compared to agencies from the second group.

Also, it is important to note that art. 23 of the Law of Ukraine «On
Protection of Personal Data» provides powers to the Commissioner for
Human Rights in the sphere of protection of personal data.

Personal data is defined as any information related to an identified
or identifiable employee. An employee is identifiable if by putting together
different data contained in one or more files or documents the employee’s
identity can be determined.

Data protection refers to limits on the processing and use of personal
data. This includes data about employees, such as personal health records,
and data created or used by employees in emails or internet use.

The purpose of data protection is to protect individuals from the
consequences of any form of processing of personal data, but particularly
computer processing, and thereby to safeguard the right of self-
determination over personal data.

In labour law, the employer may lawfully store personal data about
employees provided that it is necessary in order to achieve the purpose of
the employment relationship. This is generally the case as regards data on
the employee’s age, training and performance.
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It is clear that Information and communication technologies (ICT)
now play a significant role in enterprises, with growing use of computers
in all aspects of operations and increasing communication and dissemination
of information through the internet, internal intranets and the use of e-
mail. For both employers and employees, there are new dangers linked to
the development of ICT. Notably, as far as employees and their
representatives are concerned, the main danger lies in the new capacity
that exists for monitoring and surveillance. New technology may allow
employees’ work and productivity to be monitored, and also aspects of
their personal lives, while their use of the internet and e-mail can be
subject to monitoring (not least because of the traces any such use leaves).
This raises questions of both privacy and the relationship of control at the
workplace. These dangers can be even greater, and the surveillance
technology even more advanced, in situations where there is a physical
distance between the employee and the employer [7].

The ILO Code of Practice does not prohibit monitoring of employees,
but it does restrict it in two ways. First, the employees must be informed
in advance. Second, employers must take account of the consequences on
employees’ privacy, etc. in choosing their methods of monitoring.
Furthermore, the Code very much limits the use of secret monitoring to
cases where it is necessary for health and safety reasons or for the protection
of property.

The Council of Europe’s Convention for the Protection of Human
Rights and Fundamental Freedoms states in Art. 8 («Right to respect for
private and family life»).

In 1970, the Council of Europe’s committee of experts in human
rights stated that the right to respect for private life is mainly based on
recognition of the interest that individuals have in being protected from
all intrusions into their private lives and any parts of their lives that they
legitimately want to keep to themselves. This interest, the committee went
on, concerns personal communications and relationships, in addition to all
matters touching the individual’s privacy and person, and in particular
refers to his or her image, voice and home, and to all goods that relate to
his or her personal life.

The right to privacy of workers covers all forms of privacy:
information privacy (relating to «intimate» or «sensitive» information,
such as details regarding beliefs, off-duty conduct, trade union affiliation
or health), but also medical privacy, communication privacy and personal
autonomy or self-determination.

Applying information and communication technologies in the labour
process is being widely used also in Ukraine.

It should be emphasized that, the norm of the draft Labour Code
of Ukraine, which grants employers the right to monitor the implementation
of the employees labour duties, including the use of technical means, if
this is due to the «features production», is controversial (Art. 30 of the
draft). Such conditions do not take into account the possibility to control
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the quality of performance of labour duties by other means (the relevant
documents, for example).

On the other hand, it is impossible to agree with entrenchment the
rights of the employer to implement surveillance technology unilaterally
and the possibility of creating, in this way, an unjustified psychological
pressure on employees in the labour process. Furthermore, it entails a
violation of the right to labour honour and dignity

By their legal nature the right to labour honour and dignity is a basic
labour law, individual labour law and personal non-property labour law.

It is important to pay attention that human dignity may be infringed
when a person is treated as an object, a tool for the achievement of a
national, public or individual objective. An individual may not resign of
human dignity and the legal subjectivity which stems from it. The defence
of human dignity is the task of the entire democratic community rather
than a decision of a particular subject. Also the dignity of a person as a
social value is created by following public social norms. Honour becomes
its part. Every individual creates his own personal dignity, which may
differ due to different individual properties and abilities of every human
being.

Monitoring of employees is a sensitive issue, because dignity is
fundamental to well-being and to human and organizational thriving.

In this context, it is important to strike a balance between the
employees’ fundamental rights, in particular that to privacy, and the
employers’ legitimate interests. Whilst this appreciation is carried out on
a case by case basis, the question is raised whether it is advisable to have a
framework of guidelines and rules regulating in a specific way processing
of personal data in the employment field.

Furthermore, the results of the monitoring of the Ukrainian
Parliament Commissioner for Human Rights indicated that it is due to
mismatch between the effective provisions of labour legislation and other
legal acts and contemporary social and economic developments, international
trends and standards, as well as due to the lack of efficient state policies
over the labour market and employment sector. It is especially manifested
through the problems such as creation of decent workplaces, reduction of
‘shadow’ employment and payment of wages, informal and non-standard
employment, and improper and untimely response to new challenges
emerging at the labour market with regard to greater globalization.

Therefore, a number of legislative amedments are proposed to solve
the above-mentioned problems, such as: bringing labour legislation in
conformity with the requirements of European Social Charter (revised)
and the conventions of International Labour Organization; ensuring the
observance of the right to judicial protection and unconditional
implementation of the court judgments; improving of the functions of
state surveillance and control over the observance of labour legislation [8,
p. 357].

Ukraine ratified the Revised European Social Charter on
21/12/2006, accepting 74 of the 98 paragraphs of the Charter, including
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Art. 26 «Right to dignity in the workplace». Ukraine has submitted th
second report on the application of the provisions of the European Social
Charter (revised) in the Council of Europe on 6 October 2009.

Moral harassment creating a hostile working environment
characterized by the adoption towards one or more persons of persistent
behaviours which may undermine their dignity or harm their career shall
be prohibited and repressed in the same way as acts of discrimination.
And this independently from the fact that not all harassment behaviors
are acts of discrimination, except when this is presumed by law.

Thus, it is the employer’s responsibility and legal obligation to assess
and manage psychosocial risks in the workplace.

In such situation, the most substantive problem is that once work-
related stress and ill health set in, absenteeism is usually already on the
increase, and therefore productivity and innovation are already in decline.

Ukraine has submitted the Second Report on the application of the
provisions of the European Social Charter (revised) in the Council of Europe
on 6 October 2009. However, the European Committee of Social Rights
Committee asks for precise information on laws, administrative acts or
case law which guarantee the right of persons to effective protection against
moral harassment in the workplace or in relation to work. The report
contains no information about the liability of employers and means of
redress.

The Committee recalls that it must be possible for employers to be
held liable towards persons employed or not employed by them who have
suffered moral harassment from employees under their responsibility or,
on premises under their responsibility, from persons not employed by them,
such as independent contractors, self-employed workers, etc.

The protection against moral harassment in the workplace or in relation
to work, must include effective judicial remedies, comprising the right to
appeal to an independent body in the event of harassment.

There are no special provisions on burden of proof. The Committee
has ruled that effective protection of employees requires a shift in the
burden of proof. In particular, courts should be able to find in favour of
the victim on the basis of sufficient prima facie evidence and the personal
conviction of the judge or judges (Conclusions 2003, Slovenia). The
Committee asks what is the situation as regards burden of proof. The
protection against moral harassment includes the right to obtain adequate
compensation and the right and not to be retaliated against for upholding
these rights. Also the Committee asks for information on how the right of
persons to effective reparation for pecuniary and non pecuniary damage is
guaranteed [9].

Consequently, it appears that the definition of the priorities of the
Ukrainian Parliament Commissioner for Human Rights in the sphere of
labour should be subordinated to the task of harmonious interaction with
other entities to obtain positive results in supporting the legitimacy in
labour relations, as well as to use its authority in overcoming the gaps in
the coverage of other labour rights protection mechanisms.
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Jaryrina I. B. 3axuct YnosHoBaskeHuMm BepxoBHoi Pagu Ykpainu 3 mpas
JIOAUHY K IOPUCAUKIIHA (popMa 3aXHMCTy TPYIOBHUX IPAB

O6rpynmosyemuvcsa, Wo NUMAHHS 3a0e3nedyeHHs npas i c60000 A00UHU i
2pomadaHUHA nocidamb 3HawHe Micye 8 JisLbHOCMI 6CiX 0epHABHUX OP2AHIB, OCKINbKU
ye ix eaxcausuil koHcmumyuyitiHuit 0608’ a30x. I'pybi nopyuleHHs eKOHOMIUHUX i
COUIANbHUX NPAB HAJLeHamb 00 Yucaa O0KOPIHHUX NPUYUH KOHMAIKmMis, a 8i0cymHicmb
6opomuvbu i3 cucmemamuyiHow OUCKPUMIHAYIENW i HePiBHICMI0 Y KOPUCMYBAHHI UUMU
npasamu modxce nidpusamu npouyec 6i0HO8AeHHS nicas KoH@Aikmy. IlidkpecieHo
nposiony poab 3ab6e3neyeHHs 0coOUCMUX HeMallHo8UuX mpyodosux npas npauieHUKie
Ynoernosaxncenum Bepxosrnoi Padu Yikpainu 3 npasé nodunu. Bemanosneno, uo uepes
yeniwny npomudirn Juckpuminauii 3abe3newyemuvcs noéaza 00 NPUHYUNY pieHocmi,
YUM CB0PIOEMbCA cuCmema 3anobizaHHs NOPYULEHHAM Npaeé A100URU Ma IHWUX npas,
6CMAHOBNCHUX 3AKOHOM, W0 NOOGIYHO npu3eodumsv 00 NOKPAWEHHA cumyayii 3 ix
dompumannam ma 3axucmom. Ilidxpecaremuvcs, u,o mumuacosa 3aiinamicms gede 00
3pocmarnHsa HepigHOCMi ma coyianbHOl He3axuuieHocmi, nidpusae nepcnexmueu
eKOHOMIYHO020 PO3BUMKY KDPAIHU, BUKJIUKAE HeYXUJbHEe 3HUNCEHHS DIBHA Humms
NPpayierHuUKiE, Wo noe’a3ano 3 npob.emMoi0 3aK0H00a64020 8Pe2yaAt06aHHA NPABOGIOHOCUH
Mixe pobomodasuysamu i NPayiBHUKAMU, AKI NPpayonwomsv npu Hemunosux @opmax
3atinamocmi, ma nPpuBAMHUX A2eHMCME 3aUHAMOCMI.

Knrouesi cnosa: mpydosi npasa, ocobucmi HemMailHO8i npasa, nNPayiéHUK,
Ynoernosaxncenuii Bepxosunoi Padu Ykpainu 3 npas a100unu, popma saxucmy.

Jaryruaa H. B. 3amura YnoaHomoueHHbIM BepxoBHoii Pagsl YKpauHsl mo
IIpaBaM YeJI0BeKa KaK IOPUCINKIMOHHAS (hopMa 3aIUTHI TPYIOBHIX IIPaB

Ob6ocHosbl8aemcs, w1mo 60npoc obecneyerHus npas u c80000 uenosexa u
2paxc0anHuHa 3aHUuMaem 3HAYUMEeNbHOe MeCMO 6 0esmeabHOCMU 8cex 20cy0apCmeeHHbLX
0p2AHO08, NOCKOJbKY MO0 UX 6AHHASL KOHCMUMYUUOHHAA 00a3anHOoCcmb. I'pybovle
HAPYUWEHUS IKOHOMULECKUX U COYUALbHbLX NPAE OMHOCAMCA K HUCLY OCHOBHBLX
NPUYUH KOHGAUKMO8, @ omcymcmaeue 60pb0bl ¢ cucmemamuieckoii OucKkpumuHayueil
U HepaseHCmeE0M 6 MNOJb306AHUU IMUMU NPABAMU MOXHem nodpbleambv Npoyecc
60ccmamnoéaerus nocae Konpaukma. I1oduepxusaemes ocHoB80NO0IA2A0ULECE 3HAYECHUE
obecneveHus JULHBLX HeUMYULeCMEeHHbLX mPYd068blX NPas pabomHuKos cydamu oouieil
OPpUCcOUKY UL, OP2AHAMU HAO30pA U KOHMPOJLS 3a CO0NI00eHUeM 3aKOH00ameabCcmaa o
mpyode, YnoarnomoueHHvim Bepxosroii Padvt YKpauHvl no npasam uenosexd.
Yemanosaeno, umo npu ycnewrnom npomusodeiicméuu OUCKPUMUHAUUU
ofecneuusaemcs yeaxcenue K NPUHUUNY pPABEHCMEaA, Yem co3daemcs cucmema
npedomepau,eHus HapyuleHUil npas weno6eKa u 0pyzux npas, YycmaHo8Le HHbLX 3AKOHOM,
4mo KOC8eHHO NPuodum K YAYLULEHUI0 CUMYAUUL C UX coO00eHueM U 3aU,UMmOotl.
ITodueprusaemcs, wmo 6pemMeHHAs 3AHAMOCMb edem K pOCMY HEPABEHCMEA U
COUUANBbHOIL He3aWUU,eHHOCMU, N00pbLléaem nepeneKmuésbl IKOHOMULECKO020 PA3BUMUSL
CMpanbL, 6bL3bL6AeM HeYKJIOHHOE CHUNCEHUE YPOBHS HUSHU PAOOMHUKOE, LMO0 C813AHO0
¢ npobaemoil 3aK0H00amenbH020 Ype2yaiupo8arHusl NPABOOMHOULEHUL MexH Y
pabomodamensamu u paboOmMHUKAMU, KOMOPble pabomaiom npu HeMuUnuUYHsvLX Gopmax
3aHAMOCMU, U YACMHbLX A2EHMCME 3AHAMOCMU.

Knrwouesvie cnoea: mpydosvie npasa, JUuiHble HeUMYU,ecmeeHHble Npasa,
pabomuuk, YnonnomouwenuwLit Bepxosroii Padvt Ykpaunvt no npasam yenosexa, popma
3auumaot.



